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[6]
Respondent Harry McNally appeals from a final judgment of the Civil Court of
the City of New York, New York County (Jean T. Schneider, J.), entered December 1,
2005, after a non-jury trial, which awarded possession to petitioner in a holdover
summary proceeding.
[7]

Per curiam.

[8]
431.
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This opinion is uncorrected and subject to revision before publication in the
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PRESENT: McKEON, P.J., DAVIS, HEITLER, JJ

[11] Final judgment (Jean T. Schneider, J.), entered December 1, 2005, reversed, with
$30 costs, and final judgment awarded to respondent Harry McNally dismissing the
holdover petition.
[12] The evidence presented at the trial of this holdover summary proceeding showed,
and the trial court expressly found, that respondent Harry McNally, the son of the now
departed stabilized tenant, "spent at least four or five nights a week and often more" in
the apartment with his father from 1993 until 2002, when tenant vacated, and that Harry,
then 17 years old, continued to live in the apartment by himself after his father's vacatur,
with the exception of a short stint in college from August 2003 to the spring of 2005.
These factual findings, fully supported by the record, compel the conclusion that Harry
primarily resided in the apartment for the requisite two-year period prior to his father's
vacatur, thus entitling Harry to succeed to his father's tenancy (see 9 NYCRR

2523.5[b][1]; Hughes v Lenox Hill Hospital, 226 AD2d 4, 11 [1996], lv dismissed 90
NY2d 829 [1997]).
[13] Given the court's own findings concerning Harry's actual use of the apartment
premises, the fact that the 1994 separation agreement between tenant and Harry's mother
provided that Harry and his siblings "shall make their primary residence" with their
mother does not negate the persuasive succession claim here established, especially
considering that the separation agreement awarded both parents joint custody of the
children (cf. Quiala v Laufer, 180 AD2d 31 (2002), lv denied 80 NY2d 924 [1992]).
[14]

This Constitutes the Decision and Order of the Court.
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